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HINT (status activus) ®HBETH- T, ZOHAMITR N T, Hx AL, BB - HEE (Wahl-
und Stimmmrechte) Zi# U T, EFHEE O L ERE OMENCIS T 2 LFREH2EFFH
7 (Anteil) ZEH T 5, L5 Z & THD (Vgl.Ernst Rudoruf Huber, Deutscher Verfas-
sungsgeschichte seit 1789,Bd,1,S.4)., Z® X 5z, EHF L EHR & 0BIf%R (Mifr) %242 L >,
ER (ER) o/ Lo EZERRIET 2 HEZ. R4 Y REZOERTHDL, ZORF»L
T, BARWO [REOBB] FEAETHY, BEESO [BEHE) 12, TTRESICRT
2 TEER~0OHB] (SFHERNLAKE) LW Xy, ©La [EFRickT2amM 2&KT2
ERFEO AR CHYT2b0LEZELbND,

BRI Z S DGO R A Y AL (BE) FTOERESFHICBWTY, Wb 28E - &
BOEIE, H1ED A cBF2HmEY 7 ) —TiR<, F3ED NEMHES) I
HIrENT THEENNY - ZERZEHE O REFZMWMER]] (demokratische Rechte des aktiven
und des passiven Wahlrechts) & U T, BEia L [FEAMEMY ORI H 7 2V —ITfiES1T 5
T35 (Vgl.Gerrit Manssen, Staatsrecht II, Grundrechte 8.Aufl.,2011,S.6).

WL T, BURMIEEIE 2 RILOBHTIE 2 <. SEHENICIE 2 2546, KRR EEk
HRR OB B R BB EZ e D, FHE R, TBOSEE) 0 B B 2 FAR A HE o B ZME
(L1541, 165, 215%)] LELKO X ST~ 2,

M6 X ZEROBIRTEEI O B, BRHRTEEZBERICBW T, HIBHEI R O£ 0REE) 2 1EY
ST ORDEERRWEZRT DL LT, EROEAWAMEOH TH b @mWMlifEEZE 3 55K
AEMERITH 5. BURIEEIO B &1k, ER2, [EHOEARNERORE ICEEMEICEET 5
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WRELDL, o, ZTORDOBBHRIEE 2T HAOZ L THY, Zhid, EOHEARE
ROREHEThHIEZOHBRE LY, NiTABEZRET 2 TRk~ o THEL, %
VIR OO EIEE 2R L. ZHICIA L, o, 20—8L L CHEET 5%k
DBURIBRRICSINT 2 Z L 0sh, To X5 RERERICE 2T, ZhICEBEE5 2257200
EE), B2 XBORMES. EHFEESOEFTHNRLORL, ke 0hk HRICE2H
RAEMEANE L TOBIENERORHICES £ T, B TAWKHICOZ 21740 HHEE 0D
DThD, TOXHIT, BUREEIO HHIL, HAR2EEEMA, FROHHED X5 #EAONL
BIEEICE EEDboTiER <, ThicES <IN R, 2ffTEho 3l a2 oARE
FIEHE T2 b0 TH Y, OREEIX. BEMICBET 2155 11, FEFEMECET 2165k, £4.
fhifth, REOBEBICET 22150 HEICEY, ThEEROERHAEDO—> L L TREL
TW5DTh 5, |

5 L TRIAKRHE BTk, BURIIIEEh 2\ LITAIL. AR MEAMAME) & L CHHM
ENTRY, BUATEBIOARYL % G iz L TORBSER S T3, RILHERESAT I
T, ABEHHOFO NEREE] © [EREEBR 1Rk TBUEED) (ZBHERN-#t
FITEED) ORIE & W BB MDD T, TOEKT, BIKAERIZIE, 5 HOAE
o AR O ARMSER) 28O TEX D ETEHERRBRBEEINLTNDIDOTH S,

[F5c]

AREL, BACKZAEHFIFES (CER254FE 6 H15B BfE) 1ICi it 248 0 @AENEICE
LETEEL7ZbDTH S,
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Critical Notes :

Two cases relating to the violation of the
prohibition order based on the National Public
Service Law, the Supreme Court, December 7, 2012

Prof. Kikuji YAMAGISHI
[Facts]

The Case @ : A Social Insurance official posted bulletins of the Communist Party Japan
in many houses while off duty. Public officials are prohibited on the Personnel Affair
Rule. Therefore the Social Insurance official was prosecuted.

The Case @ : An official of Public Welfare-Labour posted bulletins of the Communist

Party Japan in the policeman residence while off duty. He was also prosecuted.
[Judgment]

The Supreme Court ruled the decisions as follows :
The Case D : The Personnel Affair Rule shall be provided for protection of the neutrality
of the state administration. So this Rule prohibits public officials from acting politically.
On the other hand, the Japanese Constitution guarantees Japanese people the freedom
of expression. With relationship between the human rights and the neutral
administration the latter is in preference to the former in case of the public servant. As
the official in this case, however, is not in the managerial status, he doesn't fulfill the
necessary conditions for the crime.
The Case @ : The official in this case commited the crime, because he was in the

managerial status in the administrationsorgan.
[Review]

I am against the decisions of the Supreme Court on the ground that first (1) the
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Personnel Affair Rule is not the law but the regulation, second (2) the Rule has too many
prohibited acts-catalogs of the public official, third (3) the public official's freedom of
political actions is not so much under the human rights-category as under the civil rights-

category.
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